Cityof Windsor
Office of the Integrity Commissioner

Eight MonthinterimReportCoveringthePeriodfrom
1 August 2011 — 31 March 2012

Part | -- Introduction:

The Office of Integrity Commissioner cameintoexistenceintheProvince of Ontariowithamendments
to the Municipal Act, effective January 1, 2007. These amendments were prompted by the Report of
Madam Justice Bellamy, sitting as a Commissioner in the Toronto Computer Leasing Inquiry, publishedin
2005. Her recommendations, under the heading of “Ethics”, included suggestions for improvements to
the City’s Code of Conductfor Councillorsand staff. Theseimprovements weretoinclude, assheputit,
“broader ethical considerations”, setting outthe “highestideals and values towards which all public

servants should be aspiring”.

In 2007, the City of Windsor established the Office of the Integrity Commissioner and, in 2008,
established a Code of Conduct for Members of Council, including the Mayor, and the members of
certainLocalBoards.OnJune?,2011, theCity Council passed anew Procedural By-law for Windsor City
CouncilMeetings andits Committees and the Conduct ofitsMembers. Part 14 deals with the Conduct of
Members of Counciland certain Local Boards. Part 14.1(a) providesthatMembers of Councilaswellas
City committees, agencies, boardsandcommissionsshallactinaccordance withthe Code of Conduct
whichissetoutin Appendix Btothe By-law. The Code of Conduct notesthatthe purposeistoimprove
thequality of publicadministrationand governance by encouraging high standards of conductonthe
partof government officialsand, thereby, protectand maintainthe reputationand integrity of the City

of Windsor.

Although I may have some concerns regarding the structureand contentsofthe Code of Conduct
and the possibledifficultiesthat members of the publicmighthaveinaccessingit, thereisnodoubt

thatthe Code of Conduct forms a very detailed and comprehensive guide for the ethical behaviour of

Members
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of Council, Committeesand Local Boardsand CouncilandtheMayorshouldbeapplaudedfor

establishing this regime.

TheIntegrity Commissioner hasfourfunctions: (1) Education; (2) Advisory; (3) Complaint Investigation;

and (4) Complaint Adjudication.

Part Il -- Education Function:

1. Speeches: IntermsofPublicEducation, IspoketotheRotaryClub1918inthefallof2011andI
will be addressing theAnnual General MeetingandDinnerofthe Essex Law Associationon
April 28",

2. Meetings withMembersof Council: Shortly afterthe commencementof myterm, I helda
series of individual meetings with Councillorsandthe Mayor. Ispentaminimumof30
minutes with each member of Council. The meetings involved a discussion of (1) the Code of
Conduct - itscontentand structure; (2) the Advisory Function; (3) the Education Function
includinga conversationregardingwhattypeof Education programmightinterest Council
membersand whenwould bethe besttimetoholdansuchaprogram; (4) the Complaints
process; and (5) more generally, what concerns they had regarding the Code of Conduct and
what the priorities of the Office of Integrity Commissioner ought to be.

Inregardtothese meetings, Membersof Councilseemtohaveagoodintuitive senseof whatis
containedinthe Code of Conduct butmostwillinglyacknowledgedthatthey"could notreciteit
chapter and verse”. Once explained, Members also expressed some concern about its structure.
Further, Membersindicated areluctanceto seek outtheadvice of the Integrity Commissioner
eventhough providing adviceis one of the four main functions of the Office. Finally, theissue
that arose most frequently in our discussions concerned the Duty of Confidentiality particularly
asit pertains to information obtained during closed or in camera meetings. Consequently, it
seemed to me that one way of fulfilling the “Advisory” function as well as the “Education”
function would be to issue, from time to time, Advisory Bulletins on various topics to all
Members of Council and, ultimately, to others who fall under the provisions of the Code of
Conduct. Given the concerns of Members of Council, the first Advisory Bulletin dealt with the

Duty of Confidentiality and Closed Meetings.
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Part Ill -- Advisory Function:

As noted above, Advisory Bulletin No. | was issued on the 23" of December, 2011. It was two pagesin

length and concerned issues of Confidentiality, Closed Meetings, and the Code of Conduct. As a result of

certainevents, afollow-up“Confidential” letter was sent to Members of Council on the 3 of February,

2012.Iwillhave moretosay aboutthisissue laterin my Report. My intentionisthat, induecourse, the

Advisory Bulletins will be placed on the Integrity Commissioner’s Website.

Part IV -- Inquiries/Complaints:

1.

Older Cases: Three cases were transferred to me from the former Integrity Commissioner. Two
ofthose caseshave been closed. Onewasclosed because of alapse of jurisdiction. The other
case was closed as the alleged conduct did not fall within the Code of Conduct. In both
instances, the complainants were consulted and agreed to havethe casesclosed. Onecase
remains active. Itis under preliminary assessment.

New Cases: Eight new Complaints or Inquiries have been received since August 1%, 2011. Six of
thosecaseshavebeenclosed. One case was closed because therewas nospecificMember of
Council namedinthe Complaint. One case was closed whenthe Complainant withdrew the
Complaint. One case was closed because the alleged conduct did not violate the Code of
Conduct. Three cases were closed by referral to other agencies and/or by the suggestion of an
alternative course of action. Two cases remain active and are proceeding through the

preliminaryassessmentstage.

Part V -- Policy Development:

1.

ComplaintProtocol: Ihavedeliveredtothe City ClerkfortransmissiontoCounciladocument
entitled “"Complaint Protocol for Members of Council and Others Governed by the Code of
Conduct”. Thisisaproposal for aregime under which Code of Conduct Complaints willbe
investigated and adjudicated. Itisextraordinarilyimportantthat we have asystematicway of
handling Complaintsand, inmy opinion, thisProtocolwillmake our processmoreorderly, more
efficient,andlessarbitrary. Itwillalsomakeitmoreaccessibleto Membersof Council, City staff,
andthecitizens of Windsor. I hope thatthe Protocol meets with Council’sapproval sothatitcan

be implemented as soon as possible.
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2. TheCodeof Conduct: Inthe I*Annual Report, I expect to recommend anumberof changesto
the contents and structure of the Code of Conduct. My goal is threefold: (1) To reduce
inconsistencies and contradictions; (2) To simplify the structure and make it more accessible to
Members of Council, City staff, and thecitizens of Windsor; and (3) Tobring itup-to-datewith
other Municipal Codes of Conduct.

3. Website: Althoughitdoesnotfall, technically, intothe realm of Policy Development, the
websiteneedssomechangestomakeitmoreinformativeandaccessible. The Complaint

Protocol will need to be added to the website as will the Advisory Bulletins and Reports. We

may, also, wanttodevelopan FAQpageaswellasotherfeatures.

Part VI -- The Issue of Confidentiality:

Themostvexingissuetoarisethusfarhasbeenbreaches ofthe Duty of Confidentiality. Article VIofthe
Codeof Conductofthe City of Windsor provides: *Nomembershalldiscloseorreleasebyany means
to any member of the public, any confidential information acquired by virtue of their office, in either
oral orwrittenform, exceptwhen required by law orauthorized by Counciltodo so.” Examplesofthe
types of information that a member of Council must keep confidential include: items under
litigation, negotiation, or personnel matters; information thatinfringes therights of others; price
schedulesin contracttender or Request for Proposal submissionsif so specified; information
deemed"“personal information” under the Municipal Conflict of Interest Act; and statistical data that,
by law, is required not to be released. Further, according to the City of Windsor Procedural By-
law, “confidential information”includes mattersdiscussed duringincamera(closed) meetings. The
Codeof Conductis very specificon this: “*No member shall disclose the contents of any such matter,
orthesubstance of deliberations, of the in camera meeting until Council or committee discusses

the information at a meetingthatisopentothe publicorreleasestheinformationtothe public.”

Opendemocraticdebateisthe hallmark of municipalgovernanceinour Canadian polity. However, we
recognizethat, forthe effective and efficient running of our municipal government, there willbetimes
whentheaffairs of the municipality need to be conducted away fromthe“publiceye”. According tothe
Municipal Act, 2001, section 239, the following matters may be the subject of in camera (closed)
meetings of Council: the security of the property of the City oralocal board; personal mattersaboutan
identifiable individual; proposed acquisition or distribution of land by the municipality orlocal board;
labour relations oremployee negotiations; litigation or potential litigation; advicethatisthe subject of
solicitor-client privilege; and other matters whose confidentiality is authorized by other legislation. The
very existence of a provision for closed meetingsindicates that the matters conducted at suchincamera
meetings are confidential until such time as they are discussed at an open meeting.

Closed meetings exist to protect private citizens as well as the municipality but they also promote
democracybecausetheyallowtheresidentsofthe municipalitytoberepresentedonimportantissues—
whetherrelatedtolabour relationsor personnel or privateor publicdevelopment orthelike--asthey
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develop. However, incamera meetings can only serve their purpose if Members of Council feel freeto

express their own views and the views of their constituents in the Closed Meeting. Disclosure of
Confidential Informationemanatingfroma Closed Meeting willinhibitMembersof Counciland makeit
lesslikely thattheviewsoftheir constituents willbe heard.

Asnoted above, the Duty of Confidentiality was theissue most often raised by members of Councilin
my one-on-one discussions with them. It was the subject examined and explained in Advisory Bulletin

No. I senttoMembersof CouncilinDecember, 2011. Evenso, breaches of confidentiality seemingly
occurredinearly February, 2012. This prompted a confidential letterto Members of Council. Shortly
afterwards, the contents of this letter were also disclosed to the press. The apparent flagrant disregard
for the Integrity Commissioner’s advice on this issue is very worrisome.

Part VII — Conclusion:

Aswemoveforward, itwillbeimportantfor Counciltoadoptthe Complaint Protocol, whichisessential
toensuringthatour Complaints processisorderly, efficient, accessible, and notarbitrary forMembers
of Council, City staff, and the residents of Windsor alike. In due course, I will be suggesting certain
changestothe Code of Conducttoreduceinconsistencies, to simplify thestructure, tobringitup-to-
date, andtomakeitmoreaccessible. Accessibilityisimportantand wewillmakechangestothewebsite

to enhance accessibility. In August, I will Report the full year’s activities.

Respectfully submitted,

-

Bruce P. EIman
Integrity Commissioner
City of Windsor
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